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making a final determination and noti-
fying the State of Alaska and the 
Tribes in the State of the decision. 

(b) Any of the parties involved may 
appeal our decision, in whole or in 
part, to the HHS Departmental Appeals 
Board (the Board) within 60 days after 
such party receives notice of deter-
mination. The party’s appeal to the 
Board should follow the provisions of 
the rules under this section and those 
at 45 CFR part 16, where applicable.

§ 286.190 If the Secretary, the State of 
Alaska, or any of the Tribal TANF 
eligible entities in the State of Alas-
ka want to amend the com-
parability criteria, what is the proc-
ess for doing so? 

(a) At such time that any of the 
above parties wish to amend the com-
parability document, the requesting 
party should submit a request to us, 
with a copy to the other parties, ex-
plaining the requested change(s) and 
supplying background information in 
support of the change(s). 

(b) After review of the request, we 
will make a determination on whether 
or not to accept the proposed 
change(s). 

(c) If any party wishes to appeal the 
decision regarding the adoption of the 
proposed amendment, they may appeal 
using the appeals process pursuant to 
§ 286.165.

Subpart D—Accountability and 
Penalties

§ 286.195 What penalties will apply to 
Tribes? 

(a) Tribes will be subject to fiscal 
penalties and requirements as follows: 

(1) If we determine that a Tribe mis-
used its Tribal Family Assistance 
Grant funds, including providing as-
sistance beyond the Tribe’s negotiated 
time limit under § 286.115, we will re-
duce the TFAG for the following fiscal 
year by the amount so used; 

(2) If we determine that a Tribe in-
tentionally misused its TFAG for an 
unallowable purpose, the TFAG for the 
following fiscal year will be reduced by 
an additional five percent; 

(3) If we determine that a Tribe failed 
to meet the minimum work participa-
tion rate(s) established for the Tribe, 

the TFAG for the following fiscal year 
will be reduced. The amount of the re-
duction will depend on whether the 
Tribe was under a penalty for this rea-
son in the preceding year. If not, the 
penalty reduction will be a maximum 
of five percent. If a penalty was im-
posed on the Tribe in the preceding 
year, the penalty reduction will be in-
creased by an additional 2 percent, up 
to a maximum of 21 percent. In deter-
mining the penalty amount, we will 
take into consideration the severity of 
the failure and whether the reasons for 
the failure were increases in the unem-
ployment rate in the TFAG service 
area and changes in TFAG caseload 
size during the fiscal year in question; 
and 

(4) If a Tribe fails to repay a Federal 
loan provided under section 406 of the 
Act, we will reduce the TFAG for the 
following fiscal year by an amount 
equal to the outstanding loan amount 
plus interest. 

(b) In calculating the amount of the 
penalty, we will add together all appli-
cable penalty percentages, and the 
total is applied to the amount of the 
TFAG that would have been payable if 
no penalties were assessed against the 
Tribe. As a final step, we will subtract 
other (non-percentage) penalty 
amounts. 

(c) When imposing the penalties in 
paragraph (a) of this section, we will 
not reduce an affected Tribe’s grant by 
more than 25 percent. If the 25 percent 
limit prevents the recovery of the full 
penalty imposed on a Tribe during a 
fiscal year, we will apply the remain-
ing amount of the penalty to the TFAG 
payable for the immediately suc-
ceeding fiscal year. 

(1) If we reduce the TFAG payable to 
a Tribe for a fiscal year because of pen-
alties that have been imposed, the 
Tribe must expend additional Tribal 
funds to replace any such reduction. 
The Tribe must document compliance 
with this provision on its TANF ex-
penditure report. 

(2) We will impose a penalty of not 
more than 2 percent of the amount of 
the TFAG on a Tribe that fails to ex-
pend additional Tribal funds to replace 
amounts deducted from the TFAG due 
to penalties. We will apply this penalty 
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to the TFAG payable for the next suc-
ceeding fiscal year, and this penalty 
cannot be excused (see § 286.235). 

(d) If a Tribe retrocedes the program, 
the Tribe will be liable for any pen-
alties incurred for the period the pro-
gram was in operation.

§ 286.200 How will we determine if 
Tribal Family Assistance Grant 
funds were misused or intentionally 
misused? 

(a) We will use the single audit or 
Federal review or audit to determine if 
a Tribe should be penalized for mis-
using Tribal Family Assistance Grant 
funds under § 286.195(a)(1) or inten-
tionally misusing Tribal Family As-
sistance Grant funds under 
§ 286.195(a)(2). 

(b) If a Tribe uses the TFAG in viola-
tion of the provisions of the Act, the 
provisions of 45 CFR part 92, OMB Cir-
culars A–87 and A–133, or any Federal 
statutes and regulations applicable to 
the TANF program, we will consider 
the funds to have been misused. 

(c) The Tribe must show, to our satis-
faction, that it used the funds for pur-
poses that a reasonable person would 
consider to be within the purposes of 
the TANF program (as specified at 
§ 286.35) and the provisions listed in 
§ 286.45. 

(d) We will consider the TFAG to 
have been intentionally misused under 
the following conditions: 

(1) There is supporting documenta-
tion, such as Federal guidance or pol-
icy instructions, indicating that TANF 
funds could not be used for that pur-
pose; or 

(2) After notification that we have 
determined such use to be improper, 
the Tribe continues to use the funds in 
the same or similarly improper man-
ner. 

(e) If the single audit determines that 
a Tribe misused Federal funds in apply-
ing the negotiated time limit provi-
sions under § 286.115, the amount of the 
penalty for misuse will be limited to 
five percent of the TFAG amount. 

(1) This penalty shall be in addition 
to the reduction specified under 
§ 286.195(a)(1). 

(2) [Reserved]

§ 286.205 How will we determine if a 
Tribe fails to meet the minimum 
work participation rate(s)? 

(a) We will use the Tribal TANF Data 
Reports required under § 286.255 to de-
termine if we will assess the penalty 
under § 286.195(a)(3) for failure to meet 
the minimum participation rate(s) es-
tablished for the Tribe. 

(b) Each Tribal TANF Grantee’s 
quarterly reports (the TANF Data Re-
port and the Tribal TANF Financial 
Report) must be complete and accurate 
and filed by the due date. The accuracy 
of the reports are subject to validation 
by us. 

(1) For a disaggregated data report, 
‘‘a complete and accurate report’’ 
means that: 

(i) The reported data accurately re-
flect information available to the Trib-
al TANF grantee in case records, finan-
cial records, and automated data sys-
tems; 

(ii) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to 
totals do so); 

(iii) The Tribal TANF grantee reports 
data for all required elements (i.e., no 
data are missing); 

(iv) The Tribal TANF grantee pro-
vides data on all families; or 

(v) If the Tribal TANF grantee opts 
to use sampling, the Tribal TANF 
grantee reports data on all families se-
lected in a sample that meets the spec-
ification and procedures in the TANF 
Sampling Manual (except for families 
listed in error); and 

(vi) Where estimates are necessary 
(e.g., some types of assistance may re-
quire cost estimates), the Tribal TANF 
grantee uses reasonable methods to de-
velop these estimates. 

(2) For an aggregated data report, ‘‘a 
complete and accurate report’’ means 
that: 

(i) The reported data accurately re-
flect information available to the Trib-
al TANF grantee in case records, finan-
cial records, and automated data sys-
tems; 

(ii) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to 
totals do so); 

(iii) The Tribal TANF grantee reports 
data on all applicable elements; and 
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